
LATROBE 
CITY 

COUNCIL 
AGENDA FOR THE 

SPECIAL COUNCIL MEETING 

TO BE HELD IN NAMBUR WARIGA MEETING ROOM 
CORPORATE HEADQUARTERS, MORWELL 

AT 5:00 PM ON 
17 NOVEMBER 2014 

SM450 



  



 
  SPECIAL COUNCIL MEETING AGENDA 

17 NOVEMBER 2014 (SM4100) 

LA
TR

O
B

E C
ITY C

O
U

N
C

IL 

TABLE OF CONTENTS 

1. OPENING PRAYER ............................................................................................ 2 

2. ACKNOWLEDGEMENT OF THE TRADITIONAL OWNERS OF THE 
LAND .................................................................................................................. 2 

3. APOLOGIES AND LEAVE OF ABSENCE ......................................................... 2 

4.  DECLARATION OF CONFLICT OF INTEREST ................................................ 2 

5.  PUBLIC QUESTION TIME.................................................................................. 2 

6. OFFICE OF THE CHIEF EXECUTIVE ................................................................ 4 

6.1 PROPOSED PUBLIC HIGHWAY DECLARATION - DEAKIN LANE, 
TRARALGON ............................................................................................. 4 

 

Page 1 



 
  SPECIAL COUNCIL MEETING AGENDA 

17 NOVEMBER 2014 (SM4100) 

LA
TR

O
B

E C
ITY C

O
U

N
C

IL 

 

1. OPENING PRAYER 
Our Father in Heaven, hallowed be your Name, your kingdom come, your 
will be done on earth as in Heaven.  Give us today our daily bread.  
Forgive us our sins as we forgive those who sin against us.  Save us from 
the time of trial and deliver us from evil.  For the kingdom, the power, and 
the glory are yours now and forever. 

2. ACKNOWLEDGEMENT OF THE TRADITIONAL OWNERS OF THE 
LAND 

We respectfully acknowledge that we are meeting here today on the 
traditional land of the Braiakaulung people of the Gunnai/Kurnai Clan and 
pay our respect to their past and present elders 

3. APOLOGIES AND LEAVE OF ABSENCE 

4.  DECLARATION OF CONFLICT OF INTEREST 

 5.  PUBLIC QUESTION TIME 
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6. OFFICE OF THE CHIEF EXECUTIVE 

6.1 PROPOSED PUBLIC HIGHWAY DECLARATION - DEAKIN LANE, 
TRARALGON 

Executive Manager  Office of the Chief Executive  
         

For Decision  

PURPOSE 
The purpose of this report is to further consider the status of Deakin Lane, 
Traralgon, and seek Council’s approval to commence the statutory 
process to declare it a public highway.  

EXECUTIVE SUMMARY 
Council has obtained an independent barristers opinion regarding the 
status of Deakin Lane, Traralgon. That opinion supports Council’s 
previous position that the laneway is a public highway at common law and 
a road for the purposes of the Local Government Act 1989 and the Road 
Management Act 2004. 
To reaffirm the status of Deakin Lane it will be necessary for Council to 
undertake the statutory process to formally declare it a public highway 
pursuant to Section 204 of the Local Government Act 1989 by giving 
public notice of the proposal and inviting comment. 

 

RECOMMENDATION 
1. That Council gives public notice of its intention to declare 

Deakin Lane, Traralgon, a public highway pursuant to Section 
204 of the Local Government Act 1989. 

2. That Council considers any submissions received in relation 
to the proposed declaration of Deakin Lane, Traralgon, as a 
public highway at a Special Council meeting to be held on 
Thursday 18 December 2014. 

3. That all adjoining property owners be advised of Councils 
intention to commence the statutory process to declare 
Deakin Lane, Traralgon, a public highway pursuant to Section 
204 of the Local Government Act 1989 and invited to make a 
submission. 

 
 

DECLARATION OF INTEREST 
No officer declared an interest under the Local Government Act 1989 in 
the preparation of this report. 
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STRATEGIC FRAMEWORK 
This report is consistent with Latrobe 2026: The Community Vision for 
Latrobe Valley and the Latrobe City Council Plan 2013-2017. 
 
Latrobe 2026: The Community Vision for Latrobe Valley 
Strategic Objectives - Governance 
In 2026, Latrobe Valley has a reputation for conscientious leadership and 
governance, strengthened by an informed and engaged community, 
committed to enriching local decision making. 
 
Latrobe City Council Plan 2013 - 2017 
 
Theme and Objectives 
Theme 3: Efficient, effective and accountable governance 
Theme 4: Advocacy for and consultation with our community 

 
BACKGROUND 
Deakin Lane is contained in Certificate of Title Volume 10246 Folio 309, 
being Road R1 on LP 41285, and the registered proprietors are shown as 
Stefano, Concetta, Gino and Damiano Tripodi (the Tripodi family). 
Since December 2012 the status of Deakin Lane, Traralgon, has been the 
subject of a number of reports to Council, particularly in light of the 
removal of access to the rear of 3 Church Street due to the erection of a 
fence and gates across the laneway by the Tripodi family, owners of 2 
Deakin Street. 
Deakin Lane provides access to off-street parking at the rear of 3 Church 
Street, owned by Parody Glade Pty Ltd. This car park was a requirement 
of Planning Permit 93/745/PO issued by the former City of Traralgon on 7 
September 1993 and an amended plan that was endorsed on 10 May 
1994. 
The owners of 1 Church Street, Petroleum Property Holdings Pty Ltd, also 
have an entitlement to use Deakin Lane as this property is one of the four 
lots created on LP 41285 which also created the laneway. 
At a meeting held on 16 December 2013 Council resolved: 
1. That Council gives public notice of its intention to declare Deakin 

Lane, Traralgon, a public highway pursuant to Section 204 of the 
Local Government Act 1989. 

2. That Council considers any submissions in relation to the proposed 
declaration of Deakin Lane, Traralgon, as a public highway at the 
Ordinary Council Meeting to be held on Monday 17 February 2014. 

3. That all adjoining property owners be advised of Councils intention to 
commence the statutory process to declare Deakin Lane, Traralgon, 
a public highway pursuant to Section 204 of the Local Government 
Act 1989 and invited to make a submission. 
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4. That McDonough & Co, acting on behalf of Parody Glade Pty Ltd, be 
advised accordingly. 

In response to public notices and correspondence, 3 written submissions 
and 50 form letters were received. 
Following discussions between the Acting Chief Executive Officer, Mr Gino 
Tripodi, representing the Tripodi family, and the Director of Parody Glade 
Pty Ltd, and subject to Council endorsement, the following way forward 
was proposed: 

• Council, the Tripodi family and Parody Glade Pty Ltd (the parties) 
agree to engage an independent barrister in order to obtain a non-
binding legal opinion regarding the status of Deakin Lane. 

• Costs of the independent barrister up to a total cost of $10,000 would 
be split between the parties (Council $5,000, Tripodi family $2,500 
and Parody Glade Pty Ltd $2,500) with Council covering all costs 
greater than $10,000. 

• The legal opinion obtained from the independent barrister is non-
binding on the parties and the respective parties may take further 
legal action or withdraw from the proposal at any time. 

Council considered this proposal and the submissions received at its 
meeting held on 3 March 2014 and resolve the following: 
1. That Council notes the written submissions received in relation to a 

proposal to declare Deakin Lane a public highway. 
2. That Council resolves to support the proposal that Council, Mr Gino 

Tripodi and Parody Glade Pty Ltd (the parties) agree to engage an 
independent barrister in order to obtain a non-binding legal opinion 
regarding the status of Deakin Lane. 

3. That the costs of the independent barrister up to a total cost of 
$10,000 be split between the parties on the following basis, Council 
$5,000, Tripodi family $2,500 and Parody Glade $2,500 with Council 
covering all costs greater than $10,000. 

4. Council acknowledges that the legal opinion obtained from the 
independent barrister is non-binding on the parties and the 
respective parties may take further legal action or withdraw from the 
proposal at any time. 

5. Those persons who submitted a written submission and property 
owners adjoining Deakin Lane be advised of the above Council 
decisions. 

In light of this resolution both the Tripodi family and Parody Glade Pty Ltd, 
via their respective legal representatives, were provided with a list of 
barristers qualified to consider this matter and were requested to provide 
their preferred choices. 
As a result, all parties agreed upon Graeme Peake Q.C as the preferred 
barrister to consider the status of Deakin Lane. It should be noted that 
both the Tripodi family and Parody Glade Pty Ltd subsequently withdrew 
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from contributing to the costs of obtaining this opinion however both were 
still afforded the opportunity to provide input. 
On 22 July 2014 the Acting Chief Executive Officer took part in an onsite 
meeting with representatives of the Tripodi family and the Office of the 
Victorian Ombudsman to discuss this matter. As a result the Deputy 
Ombudsman recommended that Council continue to obtain an opinion 
from Graeme Peake Q.C prior to finalising its decision and that the Tripodi 
family be given the opportunity to provide information as part of this 
process. 
A final opinion was received from Graeme Peake Q.C on 1 October 2014, 
a copy of which is attached to this report, reaffirming that Deakin Lane is a 
public highway at common law and a road for the purposes of both the 
Local Government Act 1989 and Road Management Act 2004. 
On 7 October 2014 the Tripodi family provided additional information for 
consideration in the form of a signed statement by a former owner of the 
land indicating that up until the road was utilised by Parody Glade Pty Ltd 
to gain access to the rear of 3 Church Street there was no use by the 
public. 
Council provided this additional information, via Maddocks Lawyers, for 
consideration and Graeme Peake Q.C subsequently provided a 
supplementary opinion dated 14 October 2014, attached to this report, 
stating that this additional information does not change the previous 
opinion that Deakin Lane is a public highway. 
The Tripodi family, Parody Glade Pty Ltd and the Deputy Ombudsman 
have been provided with copies of each of these opinions, via their 
respective legal representatives, and were informed that a report would be 
presented to Council seeking approval to commence the statutory process 
to declare Deakin Lane a public highway. 
 
KEY POINTS/ISSUES 
Legal advice has confirmed that Deakin Lane is a public highway at 
common law and a road for the purposes of the Local Government Act 
1989 and the Road Management Act 2004. As a result of this the land 
vests in Council and it therefore has care and management of the road. 
One of the points put forward by the Tripodi family during the previous 
consideration of this matter was the absence of a formal declaration of the 
road as a public highway by Council. 
In his opinion dated 1 October 2014 Graeme Peake Q.C suggests that, to 
remove any doubt as to its status as a public highway, Council can 
undertake the statutory process to formally declare Deakin Lane a public 
highway pursuant to Section 204 of the Local Government Act 1989: 
(1) A Council may, by notice published in the Victoria Government 

Gazette, declare a road in its municipal district to be a public highway 
for the purposes of this Act. 
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(2) A Council may, by resolution, declare a road that is reasonably 
required for public use to be open to public traffic. 

(3) A road does not become a public highway by virtue of a Council 
resolution made under sub-section (2). 

  
This power is subject to Section 223 of the Local Government Act 1989 
which requires Council “publish a public notice stating that submissions in 
respect of the matter specified in the public notice will be considered in 
accordance with this section”. 

As stated previously, Council has already commenced this statutory 
process by giving public notice and inviting submissions however, given 
that this was undertaken almost twelve months ago, it would be prudent to 
undertake the process again. 

At common law, an owner or occupier of land adjoining a public highway 
(road) has a right to access the road from their land. As Deakin Lane is a 
public highway the road remains open for the public to use regardless of 
who owns the land underneath and the land vests in Council. 

Schedules 10 and 11 of the Local Government Act 1989 provide Council 
with the powers to maintain public access to a road. Clause 5 of schedule 
11 provides; 

“A Council may –  

(a) move any thing that encroaches on or obstructs the free use of a road 
or that reduces the breadth, or confines the limits, of a road (including 
any thing placed on a road under clause 9, 10 or 11); 

(b) require any person responsible for, or in control of, the thing to move 
it.” 

Council can use its power under the Local Government Act 1989 to 
remove any obstruction, such as the fence and gates erected by the 
Tripodi family, that encroaches on or restricts access to a road. 

To do so Council would need to write to the Tripodi family requesting that 
the fence and gates be removed with a reasonable time frame. If the 
Tripodi family refuse to do so the fence and gates can be removed by 
Council and impounded and they would then be required to pay any costs 
incurred by Council as part of this process to have the impounded fencing 
released. 
Prior to undertaking such enforcement action it is recommended that 
Council to finalise the statutory process to formally declare Deakin Lane a 
public highway and place a notice in the Victoria Government Gazette to 
this effect. 
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RISK IMPLICATIONS 
Risk has been considered as part of this report and it is considered to be 
consistent with the Risk Management framework.  
Given that a large majority of laneways in Traralgon are comprised of 
pieces of land in private ownership making an exception in the case of 
Deakin Lane would set a costly precedent for any similar actions in the 
future. 
Parody Glade Pty Ltd have indicated that they are looking to Council to 
take action to restore access to the rear of their property in an expedient 
manner given that they have been denied access since June 2013. 
Should Deakin Lane not be reopened to the public Parody Glade Pty Ltd 
have indicated that they will pursue it further with the Victorian 
Ombudsman and the Local Government Inspectorate as well as taking 
legal action against Council for failing to resolve this matter. 
FINANCIAL AND RESOURCES IMPLICATIONS 
The cost of undertaking the statutory process to declare Deakin Lane a 
public highway are minimal being the cost of public notices in the Latrobe 
Valley Express and a notice in the Victoria Government Gazette. 
Council may incur future costs associated with the physical removal of the 
gates and fence though these would be recoverable from the Tripodi 
family.  If either affected party initiated legal proceedings additional legal 
costs would become payable. 
As Deakin Lane is a public highway the land vests in Council “free of all 
mortgages, charges, leases and sub-leases” and, as such, there is no 
obligation for Council to pay compensation to the Tripodi family as part of 
this process. 

INTERNAL/EXTERNAL CONSULTATION 
Engagement Method Used: 
Public comment on the proposed declaration of Deakin Lane as a public 
highway will be sought via the following methods: 

• Public notices in the Latrobe Valley Express 

• Letters to adjoining property owners including the Tripodi family and 
Parody Glade Pty Ltd. 

• Notice displayed at the Corporate Headquarters and Traralgon 
Service Centre. 

• Details placed on the Latrobe City Council website. 
Details of Community Consultation / Results of Engagement: 

In accordance with Section 223 of the Local Government Act 1989 any 
submissions that are received regarding this matter will referred for 
consideration at a Special Council meeting to be held on 18 December 
2014. 
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OPTIONS 
Council may now resolve to either: 

• Commence the statutory process to declare Deakin Lane, Traralgon, 
a public highway pursuant to Section 206 and Schedule 10 Clause 3 
of the Local Government Act 1989. 

• Resolve not to undertake the statutory process to declare Deakin 
Lane, Traralgon, a public highway and take no further action 
regarding the fence and gates erected across the laneway and the 
rear of 3 Church Street, Traralgon.  

• Rely on the independent legal opinion provided by Graeme Peake 
Q.C that Deakin Lane is a public highway at common law and 
request that the Tripodi family remove the fence and gates to restore 
public access. 

CONCLUSION 
The opinion obtained from Graeme Peake Q.C has reaffirmed Council’s 
position that Deakin Lane, Traralgon, is a public highway at common law 
and a road for the purposes of the Local Government Act 1989 and the 
Road Management Act 2004. 
To remove any remaining doubts as to its status it would be appropriate 
for Council to now undertake the statutory process to declare it a public 
highway pursuant to Section 204 of the Local Government Act 1989 by 
giving public notice and inviting submissions. 

SUPPORTING DOCUMENTS 
NIL 

 
Attachments 

1. Attachment One: Original opinion provided by Graeme Peake Q.C dated 1st 
October 2014 

2. Attachment Two: Supplementary opinion provided by Graeme Peake Q.C dated 
14th October 2014. 
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